STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

EDNA M SHEPHERD,
Petitioner,

VS. Case No. 02-2522

DEPARTMVENT OF MANAGEMENT

SERVI CES, Dl VI SI ON

OF RETI REMENT,

Respondent .

N N N N N N N N N N N N

RECOMVENDED CORDER

A formal hearing was held pursuant to notice in the above-
styled case by Stephen F. Dean, assigned Adm nistrative Law
Judge of the Division of Adm nistrative Hearings, on August 27,
2002, in Inverness, Florida.

APPEARANCES

For Petitioner: Leon M Boyajan, |l, Esquire
2303 West Hi ghway 44
| nverness, Florida 34453-3809

For Respondent: Thomas E. Wight, Esquire
Depart nent of Managenent Services
Ofice of the General Counsel
4050 Espl anade Way, Suite 260
Tal | ahassee, Florida 32399-0950

STATEMENT OF THE | SSUE

Whet her Petitioner's application for disability retirenent

benefits shoul d be reinstated.



PRELI M NARY STATEMENT

Petitioner Edna Shepherd is a nenber of the Florida
Retirenment System and applied for disability retirenent benefits
i n Septenber 2001. The Division of Retirenment (Division), after
several attenpts to have Ms. Shepherd submit all the docunents
necessary to process her application, dism ssed her claim by
final agency action letter on March 25, 2002. Ms. Shepherd
tinmely requested a hearing, which is the subject of this
Recomended Order.

In addition to Petitioner's testifying in her own behalf,
she presented five exhibits, which were admtted. Mark Sadler,
Adm nistrator for the Disability Section of the Division of
Retirenment testified for the Division, and, in addition, the
Di vision submitted six exhibits, which were accepted into
evi dence. The Division requested and was granted offici al
recognition of Chapter 60S 4.0035, Fl orida Adm nistrative Code,
and the rules of the Division of Retirenent.

Respondent submitted a Proposed Recomrended Order which was
read and consi dered.

FI NDI NGS OF FACT

1. Petitioner Edna Shepherd is a nenber of the Florida

Retirenment System



2. In Septenber 2001, Ms. Shepherd submitted an
application for disability retirement benefits to the Division
of Retirenent.

3. The application was not conplete and several docunents
were needed to process the application.

4. By letter dated Septenber 27, 2001, the Division wote
Ms. Shepherd acknow edgi ng receipt of the disability application
and requesting additional information. Enclosed with the letter
were two blank FR-13b fornms (Physician's Statenent Forns), which
were necessary to conplete the application.

5. Petitioner did not respond to the Septenber 27, 2001,
letter, so the Division mailed another request on Cctober 29,
2001. Again two blank FR-13bs were included with the letter.

6. On Novenber 29, 2001, the Division nailed a third
request for information to Petitioner. Blank forns were also
included with this letter.

7. By letter dated January 3, 2002, the Division nailed a
fourth request to Ms. Shepherd again requesting information
necessary to conplete her application for disability retirenent
benefits.

8. After the Division did not receive a response to its
previous letters nmailed to Petitioner, it sent a letter dated

February 4, 2002, by certified mail to Ms. Shepherd advising her



that she had 21 days fromthe date of the letter to submt the
necessary information or her application would be cancell ed.

9. Finally, after nore than six nonths since subm ssion of
her application, the Division sent a |letter dated March 25,
2002, by certified mail to Ms. Shepherd notifying her that her
disability application was cancelled and giving her 21 days to
request a hearing. She did receive this letter and this tinely
appeal foll owed.

10. Petitioner's attorney nade two subm ssions to the
Di vi sion dated Septenber 14, 2001, and February 22, 2002;
however, they did not contain the requested physician
statenents.

11. As of the hearing, the requested physician statenents
still had not been supplied to the D vision.

12. The applicant is responsible for ensuring the Division
receives the informati on necessary to process an application for
disability retirenment benefits.

CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and parties in this case.

14. The Florida Retirenent System was created by the
Legislature in 1970 and is codified in Chapter 121, Florida

Statutes (2001).



15. Rule 60S4.0035(4), Florida Admi nistrative Code,
"Retirement Application and Effective Retirenent Date" provides:

When a nenber's application for retirenent
benefits is received, the Division wll:

(a) Acknow edge the receipt of the nenber’'s
application and advi se himof any required

i nformati on or docunents that have not yet
been received. Such information may
include, but is not limted to, birthdate
verification, beneficiary designation,
option selection as required by Rule 60S-
4.010, F. A C., spousal acknow edgenent if
option 1 or 2 is selected as required by
subsection 60S-4.010(9), F. A C., any
paynments due the nenber's account for
purchase of additional service credit or a
witten statement fromthe nenber that the
menber does not wi sh to claimsuch service
credit, and final certification of earnings.

(b) Establish the effective retirenent date
as provided in paragraph 60S-4.0035(3)(a),
F.A.C., for normal or early retirement, or
as provided in paragraph 60S-4.0035(3)(b),
F.A.C., for disability retirenent.

(c) Send followup notices, rem nding the
nmenber of any required information or
docunents that have not yet been received.

(d) If all the required information or
docunents have not been received by the
Division after 3 followup notices have been
sent to the nenber, a certified letter wll
be sent advising the nenber he has 21 days
to provide such informati on or docunents

wi t hout | oss of benefits.

(e) If all the required information or
docunents have not been received by the
Division after the 21 days specified in the
certified letter, a final agency action
letter will be sent to the nmenber advi sing
the nmenber that his application is cancelled



and he nust reapply to receive benefits,
with a new retirenent date established upon
application.

16. The Division in Septenber 2001, received
Ms. Shepherd's initial application for disability benefits. The
Division mail ed nore than three foll owup notices to
Ms. Shepherd requesting additional information. Despite the
nunmerous letters that were sent to her, neither Ms. Shepherd nor
her attorney supplied the requested infornmation.

17. Ms. Shepherd was notified that if she failed to submt
the required information, her application would be cancell ed.
She was given a final agency action letter and she still did not
supply the requested statenents.

18. Petitioner has the burden of providing sufficient
evi dence to support her case. The burden of proof in an
adm ni strative proceeding is on the party asserting the

affirmati ve of the issue unless the burden is otherw se

established by statute. Florida Departnent of Transportation v

J.WC. Co., Inc., 396 So. 2d 778 (Fla. 1 DCA 1981); Balino v.

Departnent of Health and Rehabilitative Services, 348 So. 2d 349

(Fla. 1 DCA 1977). Petitioner nust denonstrate by a
preponderance of the evidence that she is entitled to the agency
action she proposes, that is, the reinstatenent of her
disability retirenment application. M. Shepherd received nore

than three notices requesting she conplete her application. She



failed to act, so the Division, in accord with its rule,
cancel | ed her application. No evidence was introduced by the
Petitioner to support her request of the Division to rescind the
cancel | ati on.

19. Based upon a | ack of record evidence, there is no
basis for the Division of Retirenent to grant Ms. Shepherd's
request to reinstate her disability retirenment application.
However, this decision is not a bar to re-application.

RECOMIVENDATI ON

Based upon the foregoing findings of fact and concl usi ons
of law, it is

RECOVMENDED:

That the Division of Retirenent issue a Final Oder denying
the request of Petitioner Edna M Shepherd to reinstate her
disability retirement application.

DONE AND ENTERED this 18th day of Septenber, 2002, in

Tal | ahassee, Leon County, Flori da.

STEPHEN F. DEAN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us



Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 18th day of Septenber, 2002.

COPI ES FURNI SHED,

Leon M Boyajan, Il, Esquire
2303 West Hi ghway 44
| nverness, Florida 34453-3809

Thomas E. Wight, Esquire
Departnent of Managenent Services
O fice of the General Counse
4050 Espl anade Way, Suite 260

Tal | ahassee, Florida 32399-0950

Erin S ostrom Director

Di vision of Retirenent

Depart nment of Managenent Services
Cedars Executive Center, Building C
2639 North Monroe Street

Tal | ahassee, Florida 32399-1560

Monesi a Tayl or Brown

Deputy General Counse

Depart ment of Managenent Services
4050 Espl anade Way

Tal | ahassee, Florida 32399-1560

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this reconmended order. Any exceptions
to this recomended order should be filed with the agency that
will issue the final order in this case.



